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Abstract

As a traditional agricultural country, China produces a wide range of diverse agricul-
tural products. However, China's legislation on geographical indications (GI) for agri-
cultural productsisincomplete, existing in three different legal documents. Although

China appears to be ready for an independent Gl law, it has not yet been enacted, and

the method of its administration remains unclear. China is faced with the choice

of whether to adopt ‘strong protection’ or ‘weak protection’ in its Gl legislation. This

question is also directly related to the relationship between international Gl treaties

and domestic legislation. The protection of geographical indications of agricultur-
al products in China lacks strategic design. The main legislative and administrative

bodies are confused, and the specific legal documents at the national, provincial and

municipal levels are imbalanced. The recommendation of this article is that, China

should choose ‘strong protection’ for primary agricultural products and processed

agricultural products with key characteristics, and ‘weak protection’ for other general

agricultural products.
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WccnepoBaHue npaBoBoOro craryca
u Mogenu Bbibopa reorpagpuuecknx 0603HaueHum
ANA CeNbCKOX039MCTBEHHOW NpoayKuum B Kutae

®eHr YoHr™
KnTtanckmin cenbCKoxo3ancTBeHHbIN yHuBepcuTerT, MekuH, Kutan

AHHOTauusa

Kak TpaavumoHHas arpapHas ctpaHa Kntai nmeet 6oraTyto u pasHoobpasHyto Ceb-
CKOX039MCTBEHHYO NpodyKumto. OaHaKo 3akoHoAaTenbcTBo Kntas o reorpaduueckmx
0603HavueHmax (M0) anga CenbcKOXO39iMCTBEHHOM MPOAYKUMM SBASETCS HEMOMHbIM
1 BK/KOYAET B CE6A TPY PA3NYHBIX KPUANUECKNX JOKYyMEHTa. XoTa KiTaii, noxoxe, ro-
TOB K MPUHSATMIO HE3ABUCUMMOTO 3aKOHa O reorpaduyeckinx 0603HaYeHNsX, HO OH ELLe
HE BCTYMNWA B CUAY, @ €r0 MPUMEHEHINE OCTAETCS He ACHbIM. KiTai cTouT nepea Bbi6o-
POM «CU/IbHOM» N «CNABOM» 3aLLMTHI B CBOEM 3aKOHOAATENLCTBE O reorpaduueckmx
0603HauUeHMX, UTO TakXKe HaNPsSMYH0 CBS3aHO C MeXAyHapoAHbIMK AoroBopamm o O
M BHYTPEHHMM 3aKOHOAATENbCTBOM. 3aliMTa reorpapmyecknx 06o3HaueHUn Cefb-
CKOXO03SMCTBEHHON NpoayKUuMn B Kutae He MeeT CTpaTermyeckoro njaHa, OCHOBHblE
3aKoHO/aTe/IbHble 1 aIMUHUCTPATUBHbIE OPraHbl HAXOAATCS B 3aMeLLaTeNbCTBE, a KOH-
KpEeTHble NPaBOBbIE AOKYMEHTbI HA HALMOHAbHOM, MPOBMHLMANBHOM W MyHULMNAb-
HOM YPOBHSIX Pa3pO3HeHbI. B 3T CTaTbe NpeanaraeTcs OCyLecTBUTL BbIGOP B Mo/b3y
«CUNbHOM» 3aWnThl TO s NepBUYHON W nepepaboTaHHOW CeNbCKOXO3ANCTBEHHO
NPOAYKLMW, yUUTbIBASA Pa3inuHble ypoBHU O, 1 «cnabyio» 3alnTy Ans ApYrx obLmx
CeNbCKOXO3SMCTBEHHbIX NPOAYKTOB.

KnloueBble cnoBa: reorpaduyeckie 0603HaveHns, NpaBoBO CTaTyC, CENbCKOXO3ANCTBEHHAS NPOAYK-
uma, Kutan
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https://doi.org/10.17803/lexgen-2023-2-2-24-33

[ocmynuna  pedakyuto: 14.06.2023
[MoayueHa nocae peyeH3uposarus v dopabomku: 09.07.2023
[punama k nybaukayuu: 20.07.2023

Introduction

China has traditionally been a large-scale  ever, due to the wars and turmoil in modern
agricultural country with a wide range of dis-  times, much agricultural produce has been
tinctive types of agricultural products. How- moved to other countries for re-cultivation.
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These superior recultivated products re-en-
tered Chinawith advantages such as costand
output, further affecting China’s traditional
agricultural products market.

Inthe late1970s, China beganto reformand
open up. China has so far enacted a number
of national protection laws in the field of geo-
graphical indications (Gl) of agricultural prod-
ucts. The aim is to encourage the revival and
development of Chinese agricultural prod-
ucts through the protection of geographical
indications of agricultural products (Xiaob-
ing & Kireeva, 2007). However, China has not
chosen a legislative model at the theoretical
level while implementing the legislation.
This has led to confusion and overlapping
at the current level of legislation on geo-
graphical indications of agricultural produce
in China.

With the signing of bilateral trade agree-
ments or geographical indication agree-
ments between China and the United States
and the European Union, the legislation
on geographical indications of agricultural
products in China's domestic laws requires
convergence with international treaties (Qian
& Dong, 2023). This article provides support
for the choice of future legislative models
and legislative integration by examining
the current situation of China's legislation
on geographical indications of agricultural
products, as well as the problems it faces.

Current status of legislation on
geographical indications for agricultural
produce in China

At present, China's legislation on geo-
graphicalindications of agricultural products
consists of a three-tier system. The Trade-
mark Law, the Provisions on the Protection
of Products with Geographical Indication
and the Measures for the Administration
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of Geographical Indications of Agricultural
Products each regulate the protection of geo-
graphical indications of agricultural produce
(Zhu, 2018). However, these three laws
belong to different legal departments.
The ‘Trademark Law’ belongs to the tradi-
tional intellectual property legislation, which
classifies ‘geographical indications’ as a type
of ‘trademark’. The ‘Provisions on the Pro-
tection of Geographical Indication Products’
specifically regulates each category of ‘geo-
graphical indication products” and does not
clearly distinguish between different types
of geographical indications. The ‘Administra-
tive Measures for Geographical Indications
of Agricultural Products’ focuses on the man-
agement of geographical indications of ag-
ricultural products (Zhang, Hu, & Li, 2016).
By definition, ‘geographical indication’
in the Trademark Law requires the goods
to be related to one of the natural or human
factors of the region. On the other hand,
indications of agricultural
products’ in the ‘Administrative Measures
for Geographical Indications of Agricultural
Products’ is limited to primary agricultur-
al products, excluding industrial products,
handicrafts and other categories. In addition,
the three systems have different standards
for Gl identification and registration approv-
al procedures (Huang, 2003).

China’s ‘Civil Code’ also regulates the con-
tent of ‘geographical indications’. It treats Gls
as an independent subject matter distinct
from trademark intellectual property rights,
indicating the possibility of separate legisla-
tion for Gls in the future. In 2020, the State
Intellectual Property Office of China issued
the ‘Regulations on the Protection of Geo-
graphical Indications (Draft for Comment)’,
an important sign of independent legislation
on geographical indications in the future
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(Muehlfeld, & Wang, 2022). The draft act
regulates the use of geographical indica-
tion product names and special geograph-
ical indication signs. It also clearly sets out
the procedures for the application, examina-
tion, identification, revocation and amend-
ment of geographical indications. However,
as of August 2023, there has been no new
progress in the independent legislation
of geographical indications in China. The cur-
rent laws regulating geographical indications
of agricultural products are still set out
in three legal documents.

Legislative issues relating
to geographical indications of agricultural
products in China

When compared with independent legisla-
tion on geographical indications, the choice
of a legislative model is a key issue in the pro-
tection of geographical indications of agricul-
tural products in China. At the present time,
the legislative model of geographical indica-
tions in China is faced mainly with the issue
of choosing between ‘strong protection” and
‘weak protection’, as well as the relationship
between international treaties and domestic
legislation (Wang, 2018).

On the one hand, as a traditionally large
agricultural country, China has relatively
broad range of agricultural products. As one
of the largest countries in the world, the dif-
ferent provinces in China are distinguished
by huge geographical differences (Yu &
Wu, 2018). Northeast China lies in the cold
temperate zone and is thus similar to the Far
East of Russia or Ukraine. North China lies
in the temperate zone and has four distinct
seasons, which is unique in the world. North-
west China lies in the temperate zone and
is distinguished by its low rainfall and cold
winters, similar to Central Asia. South China

for Agricultural Products in China: a Study

and Southeast Asia have similar but milder
climates. In addition, the climate in China's
Tibetan region is even more unique.

The agricultural products of different re-
gions with huge climatic differences also vary
greatly. This forms the unique varieties of agri-
cultural products in each province and county
in China, thus shaping the cuisines and eating
habits with huge differences in taste. Against
this geographical background, and combined
with the wanton plundering and destruction
of agricultural products in modern China,
in the 1980s Chinese lawmakers proposed

‘strong protection’ for the registration require-

ments of geographical indications. The aim
was to protect the origin of many distinc
tive agricultural products from across China
(Wang & Guo, 2020). This ‘strong protection’
model is seen as an imitation of the EU's Gl le-
gal mechanism.

However, as trade relations between Chi-
na and the United States are growing clos-
er, lawmakers are beginning to realize that

‘strongly protected” geographical indications

are not conducive to increasing production,
in the aims of achieving large-scale promo-
tion of high-quality agricultural products.
At the same time, in the early 20th century
as an emerging superpower, most of the ag-
ricultural products of the United States come
from Europe. Itis thus expedient to promote
agricultural products by making full use
of the advantages in intensification, mech-
anization, large-scale planting and rearing
of agricultural products. Therefore, China's
original ‘Trademark Law’ considers ‘geo-
graphical indications’ as a kind of trademark.
The other two aforementioned legal docu-
ments were formulated, in order to ensure
the protection of geographical indications,
especially in relation to agricultural products
with geographical indications.
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It was mentioned above that China in-
tends to formulate independent legislation
on geographical indications. The inference
is that China will adopt ‘strong protection’
legislation which may seem correct but is
flawed. Firstly, the potential aim of the draft
law is to replace the ‘Regulations on the Pro-
tection of Geographical Indication Products’,
mainly in that which concerns management
units and identification procedures. Second-
ly, the draft further clarifies and tightens
the conditions for the identification of Cls,
which will reduce the number of potential Gls
in China at present. Finally, the draft does not
specify how to deal with any overlap and con-
flict with the Trademark Law and the Mea-
sures for the Administration of Geographical
Indications of Agricultural Products.

On the other hand, China's Cl legislation
also needs to be coordinated with inter-
national treaties. China and the European
Union have signed the ‘EU-China Landmark
Geographical Indications Agreement’, the ‘Si-
no-US Phase One Economic and Trade Agree-
ment’ and the ‘Regional Comprehensive
Economic Partnership Agreement, among
others (Hu, 2018; Volpin, 2021). Among these
numerous free trade agreements, only some
provide for specific geographical indications
or mention the content of the protection
of geographical indications. If the ‘EU-China
Landmark Geographical Indications Agree-
ment’ is taken as an example, then accord-
ing to the principle of reciprocity, China
and the counterparty countries will select
the same number of geographical indications
with their own characteristics and propose
a list for protection. This raises some ques-
tions. Firstly, since different countries have
different protection models for ‘geographi-
cal indications’, is there potential for conflict
in the content of geographical indication
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protection included in agreements signed
between China and different countries? Sec-
ondly, if the same geographical indication
has different protection standards in differ-
ent countries, is there potential for the prod-
ucts when exported from one country to an-
other to become contraband due to violation
of the geographical indication protection
agreement? Thirdly, if the second question is
answered in the affirmative, will trade agree-
ments other than Gl protection be affected,
thereby affecting volumes of trade?

Requirements for the protection
of geographical indications of agricultural
products in China

Inthe case of triple protection and indepen-
dent legislation on geographical indications
in the future, the protection of geographical
indications for agricultural products in China
still faces many problems.

China currently lacks a clear strategy for
the protection of geographical indications
of agricultural products. Due to various
reasons, China's geographical indications
of agricultural products have for a long time
been unprotected, while China's agricul-
ture has been stuck in a state of ensuring
production. After the reform process and
opening up, the Chinese government has
gradually attached importance to the role
of geographical indications, encouraging all
parts of the country to apply for geograph-
ical indications. However, when compared
with European Gls, most of China's agricul-
tural Gls are either not well known, or pro-
duce unstable or extremely low yields. This
has led to the abuse of Cls in China, and
under the current regulatory model, has not
achieved the purpose of encouraging Chi-
na's rural revitalisation. At present, China
lacks a high-level concept for the protection
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of geographical indications of agricultural
products (Chen & Ma, 2022).

In order to highlight their own local char-
acteristics, various provinces, counties and
cities in China are promoting a large num-
ber of Gl applications for agricultural prod-
ucts, but they are actually not very popular.
There is also a lack of management bodies,
breeding or planting standards, and unified
supervision on the part of local industry as-
sociations. This has led to the registration
of a large number of Gls in China, despite
the small number of domestically famous
products. In the international market, these
products are not well known when compared
to traditional geographical indications of ag-
ricultural products in Europe. This situation is
neitherin line with the Chinese government's
initial assumptions about the protection
mechanism for Gl products, nor with the pur-
pose of the Cl system.

Therearealsoproblemswith China'scurrent
legislation and administration of geograph-
ical indications of agricultural products. As
stated above, the current legislation regard-
ing geographical indications of agricultural
products in Chinais divided into several legal
documents. From the legislative point of view,
geographical indications belong to the field
of intellectual property rights. In actual fact,
the authority in charge of geographical in-
dications of agricultural products in China
is not the Intellectual Property Office, but
the Ministry of Agriculture and Rural Affairs.
The Ministry of Agriculture and Rural Affairs
and the provincial and municipal agricultural
and rural bureaus are responsible for the ap-
plication and identification of geographical
indications of agricultural products. Howev-
er, when the Trademark Law came into force,
in ortder to regulate the geographical indi-
cations of agricultural products, the State In-

for Agricultural Products in China: a Study

tellectual Property Office and the provincial
and municipal intellectual property offices
also became competent authorities for geo-
graphical indications of agricultural prod-
ucts. Judging from current practice, some Gl
applicants recognize Gls at both the IP Office
and the Ministry of Agriculture and Rural Af-
fairs, in order to obtain a higher level of pro-
tection for Cls. This not only fails to achieve
a higher level of protection for geographical
indications, but also creates redundancy
in law enforcement. Since the different ad-
ministrative units, the Intellectual Property
Office and the Department of Agriculture
and Rural Affairs do not share information
and data in a synchronized manner, this can
result in a large number of repeated applica-
tions for geographical indications. In fact, Gls
of agricultural products in China are current-
ly limited to the growth of quantity, but lack
comprehensive and efficient management.
Thirdly, the current legislation on geo-
graphical indications for agricultural prod-
ucts is in fact far from adequate. Geograph-
ical indications of agricultural products have
extremely strong regional characteristics.
The laws at the central level need to provide
uniform regulation of the application and
identification standards and procedures
for geographical indications of agricultur-
al products. Moreover, specific protection
measures and supervision mechanisms
need to be regulated by provincial and mu-
nicipal laws. At the present time, in addition
to the legislation at the central level, the leg-
islation on geographical indications of ag-
ricultural products at the local level mainly
consists of local regulations at the provincial
level. Some stipulate the relevant content
of geographical indications according
to the higher-level laws. In addition, many
policy documents also mentioned support
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for Gl applications. However, these laws and
policy documents rarely mention the sup-
port and supervision of the development
of geographical indications for agricultural
products. This has increased the number
of Cls in China, but very few of them can be
qualified as high quality Cls. Taking China's
current geographical indications of agricul-
tural products as an example, some provinc
es are blindly increasing production, in order
to promote the influence of their own geo-
graphical indications. This results in a decline
in the quality of agricultural products, af-
fecting the financial budget of the regional
agricultural and rural bureau. Nevertheless,
the output of this kind of agricultural prod-
ucts is very small or has no relevant charac
teristics. On the other hand, the European
Union's strategy for the protection of geo-
graphical indications for agricultural prod-
ucts combines the application, promotion,
protection and development of geographical
indications through legislation at EU, nation-
al and provincial levels, in order to ensure
the long-term stability of production and
quality of geographical indications of agri-
cultural products and product popularity.
This results in a steady increase in farmers'
incomes in the region. At the same time, EU
Gls have been successfully protected by an
increasing number of countries through
the signing of international treaties.

Choosing a legislative model
for geographical indications
foragricultural products in China

Based on the above analysis, China’s first
challenge is the choice of protection mode
for geographical indications of agricul-
tural products. Faced with the choice be-
tween the ‘strong protection” of the EU and
the ‘weak protection’ of the United States,
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based on the different levels of geographical
indications of agricultural products, China
needs to choose ‘strong protection’ for pri-
mary agricultural products and processed
agricultural products with key characteris-
tics, while ‘weak protection’ for other general
agricultural products.

On the one hand, geographical indications
ofagricultural products based on China's unique
germplasm resources need to be protected
in order to prevent their loss. At the same time,
processed agricultural products have higher
added value and can be described as sup-
porting the industries of certain counties and
cities in China. They also need to be ‘strongly
protected’, in order to prevent them from be-
ing gradually replaced.

From the perspective of China's long-term
agricultural development, although germ-
plasm resources do not mean high yield and
high output value, they represent local char-
acteristics and are representative and sym-
bolicoflocal culturalvalues. Atthe sametime,
these resources have the potential of being
transformed into high-quality goods and en-
couraging biodiversity. Certain geographical
indications of primary agricultural products
in China are based on germplasm resourc
es. After long-term development, they still
have a certain market share in the region,
or represent local natural and cultural char-
acteristics. However, these geographical in-
dications of agricultural products are often
concentrated in small areas. They are unable
to be developed into large-scale production,
and at any time can be completely replaced
by superior agricultural products. Moreover,
they are ata high risk of extinction. Therefore,
a ‘strong protection” model is required for
their protection. Certain processed agricul-
tural products with Chinese characteristics
have already captured a large market share.
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At the beginning of their development, lo-
cal enterprises and governments took steps
to protect them through trademark registra-
tion and other methods. As a result, interests
in the development of related industries have
not benefited farmers in the region. These
processed agricultural products should be
examined on this basis, and then guided,
in order to achieve the orderly preservation
and withdrawal of trademarks. Alternatively,
this can be achieved through the operation
of the common business association, in order
to realize the collection of geographical indi-
cation interests as a whole.

One such example is China's Moutai li-
quor, which originated in the town of Moutai
in Kweichow. Through the development
of the wine industry through registered
trademarks and other methods, the Kwe-
ichow Moutai has formed a mature industrial
structure and become a local pillar industry.
The wine industry in Maotai Town is current-
ly led by the Kweichow Moutai, but many
sorghum farmers have complained that
the price of wine has been rising year by year,
while the purchase price of sorghum has not
increased. The Moutai Group has established
goodwill through trademark registration and
other means, so itis more difficult for Maotai
Town to apply forthe geographical indication
of Maotai Town Liquor under the current le-
gal system for the protection of geographical
indications of agricultural products.

On the other hand, with regard to the ma-
jority of common agricultural products, Chi-
na needs to adopt a weak protection meth-
od and promote agricultural development
through trademark registration and oth-
er means. The application and supervi-
sion of geographical indications requires
the cooperation of Chinese local govern-
ments, industry associations and enterprises,

for Agricultural Products in China: a Study

in order to establish a long-term mechanism.
At the present time, China's agricultural de-
velopment is still quite fragmented. The out-
put and quality of agricultural products with
potential for geographical indication or
trademark application can vary significantly
(Zhao, Luo, Deng, & Yan, 2008). Trademark
application has formed a relatively mature
management system. As the subject of trade-
mark applications, enterprises are able with
the support of the government to obtain
better economic value than when applying
for geographical indications in the whole re-
gion through the development of upstream
and downstream industries, as in the case
of small-scale agricultural products.

In addition, in terms of legislation,
the Chinese government needs to integrate
the functions of the Ministry of Agriculture
and Rural Affairs, the Intellectual Property
Office and other departments, and to enact
general legislation on the supervision and
evaluation of geographical indications of ag-
ricultural products. At the same time, from
a strategic point of view, China needs to de-
fine the quantity and distribution of primary
agricultural products and processed agri-
cultural products throughout the country
through official censuses, in order to set out
the foundation for the subsequent develop-
ment of geographical indications of agricul-
tural products.

Conclusion

China's current legislation on geograph-
ical indications for agricultural products is
fragmented into three legal documents with
different levels of legal documents in local
provinces, and includes many policy guid-
ance documents. China's Ministry of Agricul-
ture and Rural Affairs is directly responsible
for the management of geographical indica-

Lex Genetica. 2023. Volume 2, No. 2. 2433

| 31|



®eHr YoHr

WUccnepoBanue npaBoOBOro cratyca u mogenu Bb160pa reorpacpmuecwlx 0603HaueHuni

/19 CeNIbCKOX039MCTBEHHOM NpoayKumumu B Kutae

tions of agricultural products, while the State
Intellectual Property Office is also involved
in the management of geographical indi-
cations from the perspective of intellectual
property rights, especially trademark man-
agement. Based on the protection of Chi-
na's high-quality germplasm resources and
cultural heritage and the promotion of rural
revitalization, the number of geographical
indications of agricultural products in Chi-
na is increasing day by day. However, there
are not many well-known and high-quali-
ty geographical indications of agricultural
products. China's current protection mech-
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